Buffington Lawsuit Overview
United Development Funding (UDF)

Attached is the lawsuit filed in Travis County, Texas (Hanna/Magee L.P. #1 v. BHM Highpointe Ltd., et al. Cause
No. D-1-GN-15-004985), related to UDF Il and UDF IV’s, second largest “non-affiliated” borrower, a private real-
estate developer based in Austin, Texas, whose principal executive is Thomas Buffington (“Buffington”).
Buffington affiliates account for approximately 11% of the outstanding loan balance of UDF 1V according to
financial disclosures in the Form 10-Q for the quarter ended September 30, 2015. UDF llI’'s Form 10-Q for the
quarter ended September 30, 2015 states that “Buffington Land, Ltd., an unaffiliated Texas limited partnership,
which comprises approximately 25% of the outstanding balance of our portfolio, including additional loans to
its affiliated entities”, and accordingly Buffington is material to both UDF Il and UDF IV. (emphasis added)

The plaintiff, a third-party development partner of Buffington, was retained by Buffington to “manage the
development.” While there are numerous troublesome allegations included in the attached lawsuit, there are
two allegations that are particularly troublesome for UDF Il and specifically UDF IV, which has filed financial
statements with the SEC stating that “full collectability of loans [...] is considered probable” with regard to 100%
of their loans.

First, the lawsuit alleges that “[i]n at least one instance, such distribution took the form of BHM Highpointe
making a distribution of approximately $1,800,000 to Buffington Land characterized as a ‘loan.” At the time of
such ‘loan,” Buffington Land had no ability to repay any loan from BHM Highpointe and failed to do so.”

Second, the lawsuit alleges that “BHM Highpointe transferred to Buffington Land certain valuable property
and/or property rights, either with the actual intent to hinder, delay or defraud Plaintiff, and/or in return for less
than reasonably equivalent value at a time during which BHM Highpointe was insolvent or was rendered
insolvent by the transfer.”

Itis noteworthy that the plaintiff is a development partner of Buffington and, as such, has no apparent economic
incentive to claim that BHM Highpointe is insolvent. The payment owed to the plaintiff would likely be
dependent on the solvency of BHM Highpointe and Buffington.

UDF IV is owed loans by (i) Buffington Land, LTD (which allegedly has “no ability to repay any loan from BHM
Highpointe”), (ii) BHM Highpointe, LTD (which allegedly “was insolvent or rendered insolvent by the transfer [to
Buffington Land]”), and (iii) BHM HP 5.3, LLC, an entity to which BHM High Pointe is a member and BHM
Highpointe MGMT is the manager.

Management filed a Form 8-K on December 14, 2015 confirming that “UDF IV has been named in an action
involving a contract developer (plaintiff) and a UDF borrower (defendant) relating to their development
agreement.” It goes on to claim that, “UDF IV does not have any contractual or other relationship with the
plaintiff. UDF IV was served with the petition on November 10, 2015. UDF IV is not a party to the development
agreement and believes the claims against it are without merit and baseless.”

Setting aside the plaintiff’s allegations of impropriety against UDF management, management failed to address
the allegations of the insolvency of entities affiliated with Buffington, its second largest “non-affiliated”
borrower. These entities have outstanding past due balances owed to UDF IV. Further, management does not
explain how this reconciles with the misleading statements in UDF IV’s SEC filings that, for 100% of loans, “full
collectability of loans [...] is considered probable.”
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Buffington Lawsuit Overview
United Development Funding (UDF)

To submit a tip to the SEC’s Office of the Whistleblower: https://www.sec.gov/about/offices/owb/owb-
tips.shtml.

SEC Office of the Whistleblower
100 F Street NE

Mail Stop 5553

Washington, DC 20549

Fax: (703) 813-9322
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10/30/2015 4:21:40 PM

Velva L. Price
District Clerk

-1-GN-15- Travis County
CAUSE NO. D-1-GN-15-004983 D-1-GN-15-004985

HANNA/MAGEE L.P. #1, IN THE DISTRICT COURT OF

Plaintiff,

vS. TRAVIS COUNTY, TEXAS

BHM HIGHPOINTE LTD., BHM
HIGHPOINTE MANAGEMENT, LLC,
BUFFINGTON LAND GROUP, LTD.,
UNITED DEVELOPMENT FUNDING 1V,
THOMAS BUFFINGTON and
PATRICK STARLEY,

Delendants.

345TH
JUDICIAL DISTRICT

D LD L LD L2 LD S L LT L L Ly L LT

PLAINTIFE'S ORIGINAL PETITION

COMES NOW, Hanna/Magee L.P. #1 (“Plaintiff”), and files this its Original Petition
complaining of BHM Highpointe Ltd., BHM Highpointe Management, LLC, Buffington Land,
Group Ltd., United Development Funding IV, Thomas Buffington and Patrick Starley

(“Defendants™) and in support of their complaint would respectfully show the Court the

following;:
I. Discovery
1. Plaintiff intends to conduct discovery in this case under Level 2 of TEXAS RULE

OF CIvIiL PROCEDURE 190.4.

11. Parties

2. The Plaintiff is a limited partnership registered to do business in the State of
Texas.

3. Defendant BHM Highpointe Ltd. (“BHM Highpointe” or “BHM”) is a limited
partnership registered to do business in the State of Texas, and may be served with a citation

through CT Corporation, 1999 Bryan St., Suite 900, Dallas, TX 75201-3136.
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4. Defendant BHM Highpointe Management LLC (the “BHM General Partner”) is a
limited liability company registered to do business in the State of Texas, and is the general
partner of Defendant BHM Highpointe) and may be served with a citation through CT
Corporation, 1999 Bryan St., Suite 900, Dallas, TX 75201-3136.

3. Defendant Buffington Land Group, Ltd. (“Buffington Land”) is a limited
partnership registered to do business in the State of Texas. Defendant Buffington Land may be
served with citation through CT Corporation, 1999 Bryan St., Suite 900, Dallas, TX 75201-3136.

6. United Development Funding IV (“UDF”) is a Maryland investment trust doing
business in Texas. It may be served with process by serving its registered agent, Corporation
Service Company d/b/a CSC — Lawyers Incorporating Service Company, at 211 East 7th Street,
Suite 620, Austin, Texas 78701,

7. Thomas Buffington (“Buffington”) is an individual resident of Travis County,
Texas, who may be served at 3600 N. Capital of Texas Hwy, B-170, Austin, TX 78746-3314.

8. Patrick Starley (“Starley™) is an individual resident of Travis County, Texas, who
may be served at 4720 Rockeliff Rd., Unit 5, Austin, TX 78746-1254.

II1. Jurisdiction and Venue

9. This Court has jurisdiction over the subject matter complained of in this Petition
because the amounts at issue exceed the minimal jurisdictional limits of this Court. Venue is
proper in this Court pursuant to §15.001, et. seq. of the TEXAS CIVIL PRACTICE AND REMEDIES
CoDE, inasmuch as all of the events and property giving rise to the claims alleged occurred in
Travis County, Texas and because one of the Defendants has its principal office and place of
business or residence in Travis County, Texas. Plaintiff claims monetary damages in excess of

$1,000,000.
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IV. Facts

10. On or about December 24, 2008, Plaintiff and BHM Highpointe entered into a
contract (the “Development Agreement”) for the management and development of real property
located in the city of Dripping Springs, Texas. (the “Development”). The Development
Agreement provided that BHM Highpointe was retaining Plaintiff to manage the development,
construction and marketing for the Highpointe residential subdivision, approval of which had
previously been obtained from the City of Dripping Springs (the “Project”). In return for
performing the various obligations spelled out in the Development Agreement, BHM Highpointe
agreed to pay Plaintiff a “Profits Interest” equal to 30% of the “Net Profits” from the Project.
The Net Profits was calculated by subtracting all Project Expenses from the “gross revenues
actually collected by or on behalf of [BHM Highpointe] from the Project.”

11.  In addition to the above payment terms, the BHM Highpointe agreed to do and
refrain from doing certain things with respect to the Project including:

a. Agreeing that BHM Highpointe would not make changes to the Project business

plan that would reduce projected Net Profits from the Project by more than ten percent

without discussing it with Plaintiff, and “If any revised Cash Flow Analysis projects Net

Profits of less than ninety percent (90%) of the Net Profits projected in the immediately

preceding Cash Flow Analysis (a “Major Reduction”), Owner [BHM Highpointe] may in

good faith modify the project business plan so as to meet Owner’s debt obligations and/or
protect Owner’s investment or reflect the projections of Owner, while maintaining the

Net Profits projected in the immediately preceding Cash Flow Analysis to the extent

Owner determines to be possible.”
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b. Agreeing that “in no event will any fee or similar payment to any person or entity
having an ownership interest in the project constitute Project Expenses” for the purposes
of calculating the Profits Interest;

@, Agreeing that “before BHM makes any distributions to [BHM’s partners] other

than Tax Distributions, BHM will first pay to Plaintiff the amount of the Profits Interest

that the Plaintiff would have received if Plaintiff had received a concurrent and
proportionate payment of the Profits Interest at the time of the Tax Distributions (the

“Reconciliation Amount.”

12.  Despite Plaintiff continuing to expend efforts on behalf of BHM and the Project
and performing its obligation thereunder, BHM Highpointe breached these provisions of the
Development Agreement by at least failing to make any Profit Interest distributions to Plaintiff,
despite making distributions to its partners. In at least one instance, such distribution took the
form of BHM Highpointe making a distribution of approximately $1,800,000 to Buffington Land
characterized as a “loan”. At the time of such “loan”, Buffington Land had no ability to repay
any loan from BHM Highpointe, and failed to do so.

13.  BHM Highpointe failed to provide any, much less proper, notice of any reduction
of Net Profits in accordance with the Development Agreement. Specifically BHM Highpointe
failed to inform Plaintiff that it had assigned, for no consideration, various assets of BHM
Highpointe, which were necessary and intrinsic to obtaining any Net Profits, to Buffington Land
for no consideration.

14. On information and belief on or after November, 2011 BHM transferred to
Defendant Buffington Land the right to receive MUD and other reimbursement rights relating to

the Project and generated from the development of the Project (the “Reimbursements™). Such
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transfer to Buffington Land was done for no consideration and BHM Highpointe received
nothing of value in connection with such transfer. The transfer of these valuable assets was
actively concealed from Plaintiff by BHM Highpointe, Buffington and Starley. In fact, on
numerous occasions BHM Highpointe actively misrepresented the status of the ownership of the
Reimbursements. Contemporaneous with the assignment of the Reimbursements to Buffington
Land, Buffington Land used the Reimbursements assigned by BHM Highpointe to obtain a loan
from MUD Reimbursement Finance LLC secured by the Reimbursements and other assets.
Upon information and belief and at the specific insistence of UDF, Buffington Land used the
proceeds of such loan to pay UDF in excess of $5,000,000 against loans made by UDF to
Buffington Land which were guaranteed by each of Buffington and Starley. Upon information
and belief, the assignment of the Reimbursements by BHM Highpointe to Buffington Land and
the subsequent payment of obligations owed by Buffington Land to UDF was done with actual
intent to hinder, delay and defraud Plaintiff and for the benefit of each of Buffington Land,
Buffington, Starley and UDF, and to prevent Plaintiff from being paid the Net Profits it was
entitled to and were contemplated under the Development Agreement and the operative Cash
Flow Analysis. Afier the assignment of the Reimbursements, Buffington Land received in
excess of $5,000,000 in connection with the Reimbursements that had been assigned. None of
such funds have been paid to BHM Highpointe as was intended in the Cash Flow Analysis under

the Development Agreement.
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V. Causes of Action

A. Breach of Contract

15.  Plaintiff incorporates paragraphs 1-14 hereof. The acts of BHM Highpointe, as
described herein, constitute breach of contract for which Plaintiff now sues. BHM Highpointe
Management LLC, as the general partner of BHM Highpointe, is fully liable for such claim.

16.  The Development Agreement obligates BHM Highpointe to make payments to
Plaintiff and to make distributions to Plaintiff in accordance with the terms of the Development
Agreement. Additionally, the Development Agreement prohibits BHM Highpointe from making
distributions of Net Profits without making distributions to Plaintiff. Plaintiff has performed
each and all of its obligations under the Development Agreement and all conditions precedent to
the recovery of Plaintiff’s damages as requested herein have occurred. Moreover, the
Development Agreement prohibited BHM Highpointe from changing the Cash Flow Analysis
without discussion with Plaintiff and then, only in “good faith to protect ‘Owner’s’ investment.”
The assignment of the Reimbursements did not constitute a change for the purpose of protecting
BHM Highpointe’s investment, but rather to benefit Buffington Land, Buffington, Starley and
UDF.

17.  As a result of BHM’s breach of the Development Agreement, Plaintiff has
suffered injury in the form of actual and consequential damages, for which Plaintiff now sues.
Additionally, Plaintiff seeks the recovery of its reasonable costs and attorneys’ fees incurred
pursuant to the terms of the Development Agreement and applicable Texas law.

B. Tortious Interference With Existing Contract

18.  Plaintiff incorporates paragraphs 1-17 as if fully set forth herein. The actions of
each of Buffington Land, UDF, Buffington and Starley, as described hereinabove, constitute

tortious interference with the Development Agreement. On information and belief, cach of
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Buffington Land, UDF, Buffington and Starley actively solicited BHM Highpointe to assign the
Reimbursements and use proceeds from the pledge of the Reimbursements to benefit each of
Buffington Land, UDF, Starley and Buffington, and to prevent the use of the Reimbursements
and the proceeds thereof from being paid to Plaintiff as part of the Net Profits of the
Development Agreement. Such actions by UDF, Buffington, Starley and Buffington Land were
done intentionally and willfully for their own benefit and were the proximate cause of BHM
Highpointe’s breach of contract as described herein and damages to Plaintiff. The actions of
UDF, Starley, Buffington and Buffington Land were actively concealed from Plaintiff and the
claim asserted is subject to the “discovery rule” as a result of such concealment.

C. Texas Fraudulent Transfer Act

19.  Plaintiff incorporates paragraphs 1-18 as if fully set forth herein. The transfer of
the Reimbursements from BHM Highpointe to Buffington and of the proceeds of the use of the
Reimbursements to UDF are fraudulent transfers pursuant to Section 24.001 et. seq. of the
TEXAS BUSINESS AND COMMERCE CODE for which Plaintiff now sues. Additionally, to the extent
that such proceeds were used by Buffington Land to pay indebtedness owed by Buffington Land
o UDF and guaranteed by each of Buffington and Starley, such transfer was for the benefit of
UDF, Starley and Buffington.

20.  Upon information and belief, BHM Highpointe transferred to Buffington Land
certain valuable property and/or property rights, either with the actual intent to hinder, delay or
defraud Plaintiff, and/or in return for less than reasonably equivalent value at a time during
which BHM Highpointe was insolvent or was rendered insolvent by the transfer. The valuable
property and/or property rights or the proceeds of such rights were subsequently transferred to

UDF, without consideration and for no value to BHM Highpointe. Accordingly, Buffington
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Land and UDF are jointly and severally liable with BHM Highpointe to Plaintiff for the value of
such transfers, up to an amount necessary to compensate Plaintiff in full, pursuant to §24.001 et
seq. of the TEXAS BUSINESS & COMMERCE CODE. On information and belief, Buffington Land
and UDF did not receive the property and property rights in good faith or for a reasonably
equivalent value, and Buffington Land and UDF had knowledge that Plaintiff was a creditor of
BHM Highpointe. Plaintiff hercby seeks the recovery of the proceeds of such transfer pursuant
to Section 24.008 and 24.009 of the TEXAS BUSINESS & COMMERCE CODE.

VI. Fraud

21. Additionally or alternatively, on various occasions on or after November 2011,
Plaintiff discussed the status of the Development with Buffington and BHM Highpointe
representatives. Starley, Buffington and BHM Highpointe specifically discussed the status of the
Development and the income that was going to be generated out of the assets. In such
conversations, after the assignment of the Reimbursements to Buffington Land, BHM
Highpointe, Starley and Buffington represented to Plaintiff that the Reimbursements were part of
projected Net Cash Flow. Additionally, when Plaintiff became aware that Reimbursements
should have been received, Plaintiff inquired about them and was told that the Reimbursements
had or would be applied against the debt owed to UDF by BHM Highpointe, and to the extent
that such debt reduction was not being reflected, they would “take care of it and clear it up”. At
the time that such representations were made, BHM Highpointe, Starley and Buffington were
aware that the Reimbursements had been assigned to Buffington Land. The representations
made by Buffington, Starley and BHM Highpointe, as reflected above, were material, were false,
were made to Plaintift so that Plaintiff would rely upon them in continuing to perform work on

the Project and in compliance with the Development Agreement, and were relied upon by
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Plaintiff in continuing to perform under the Development Agreement despite BHM Highpointe’s
breach, and resulted in damages to Plaintiff for which Plaintiff now sues.

VII. Attorney Fees

22. Due to the Defendants’ conduct, Plaintiff has been forced to retain the
undersigned counsel to bring and prosecute this case. Plaintiff is entitled to, and hereby makes
claim for, its’ reasonable and necessary attorneys’ fees and litigation costs incurred in this cause.

23.  Plaintiff is entitled to its attorneys’ fees under Article VIII of the Development
Agreement,

24,  Additionally and alternatively, Plaintiff is entitled to its attorneys’ fees under
Chapter 38 of the TEXAS CIVIL PRACTICES AND REMEDIES CODE. See TEX. CIV. PRAC. & REM.
CoODE § 38.001(8) and Section 24.013 of the TEXAS BUSINESS & COMMERCE CODE.

25.  All conditions precedent to recovery of the claims asserted herein have occurred.

PRAYER

Plaintiff requests that Defendants be served with citation and directed to appear and
answer, and that on final trial, Plaintiff be awarded the following relief:

. Judgment against the Defendants BHM Highpointe and BHM Highpointe
Management LLC for breach of contract and for actual damages including but not limited to all
Net Profits, that should have been paid to Plaintiff under the Development Agreement and all
other amounts due and owing thereunder plus lost profits;

o Judgment against UDF, Starley, Buffington, Buffington Land for tortious

interference with contract and all damages thereunder;
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o Judgment against UDF, Starley, Buffington and Buffington Land for fraudulent
transfer and recovery under Section 24.008 and 24.009 of the TEXAS BUSINESS &
COMMERCE CODE and the avoidance of the fraudulent transfers described herein;

J Judgment against Starley, Buffington and BHM Highpointe for fraud and all

damages incurred as a result of such fraud;

o Lost profits;
o Prejudgment and postjudgment interest as provided by law;
. Attorney fees;
o Costs of court; and
) Any other relief to which Plaintiff may be entitled.
Respectfully submitted,
TAUBE SUMMERS HARRISON TAYLOR
MEINZER BROWN LLP
By: __/s/ Eric J. Taube
Eric J. Taube
State Bar No. 19679350
Andrew Vickers
State Bar No. 24084021
100 Congress Avenue, Suite 1800
Austin, Texas 78701
(512) 472-5997
(512) 472-5248 (FAX)
ATTORNEYS FOR HANNA/MAGEE L.P. #1
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Cause NUMDER (FOR CLERK USE ONLY):

ST\'LED Hanna/Magee L.P. #1 vs. BHM Highpal,

CiviL CASE INFORMATION SHEET
MAY ENTER CAUSE # | COURT # IF ALREADY ASSIGNED (E.G., FAMLY MOTION, AMENDED PETITION)

Ltd.,, BHM High

COURT (FOR CILERK USE ONLY):

LLC, Bufflngton Land Group, Ltd., Unlted Development Funding IV, Thomas Buffingtan and Patrick Starley

A civil case information sheet must be completed and submilted when an original petition or application is filed to initiate a new civil, family law, probate, or mental
health case or when a post-judgment petition for modification or motion for enforcement is filed in a family law case. The information should be the best available at
the time of filing. This sheet, approved by the Texas Judicial Council, is intended to collect information (hat will be used for statistical purposes only. It neither replaces
nor supplements the filings or service of pleading or olher documents as required by law or rule. The sheet does not constitute a discovery request, response, or

supplementation, and it is not ndimissible at trial. _ _ ) -
1. Contact information for person completing case information sheet: INames of parties in case: Pcrson or entity completing sheet is:
Plaintift(s)/Pelitioner(s); XlAttorney for Plaintiff/Petitioner
MName: Email; . :
Ha nna/Magee L.P. #1 'ro Se Plaintiff/Petitioner
EricJ. Taube etaube@taubesummers.com Title TV-D Apency
ther: [
Address: Telephone:
100 Congress Ave., 18th Floor ~ 512-472-5997 RetsamnENR e Additional Parties in Child Support Case:
BHM Highpointe Ltd. .
City/State/Zip: Fax: Custodial Parent:
:Austin, TX 78701 512-472-5248 BHM Highpointe Management, LLC
[ <7 = (see attached for addltional defendants)  Non-Custodial Parent:
r N State Bar No:
| (3 /u%g79350 Attach additional page as necessary (o list afl parties] T
-
2. Indicate cast type, or identify the most important Issue in the case (select only 1): _
GPTION A CK CASE TYPE (EXCEPT OTHER) FOR CLERK TO SELECT SUIT TYPE; SEE SEC, 3 NoTE netow Civil Family Law
Post-judgment Actions
Contract Injury or Damage Real Property Marriage Relatlonship (non-Title IV-D)
Debt/Contract DAssault/Battery [_JEminent Domain/ nnulment LIEnforcement
Clconsumer/DTPA onstruction Condemnation [bectare Marriage Void OIModification—Custady
DDchh’Conlmct Cbefamation Cpartition | Divarce odification—Other:
Froud/Misrepresentation Malpractice uiet Title DWith Children Title IV-D
ther Debt/Contract; Accounting Dl‘respass to Try Title DNO Children Dfnfmcmcnthodiﬁcatinn
DLegal ther Property: Paternity
ERetiosirg Medical ClReciprocals (UIFSA)
ClHome Equity—Expedited ther Professional upport Otder
ther Foreclosure Liability:
Franchise Related to Criminal Matters Other Family Law Parent-Child Relatlonship |
msurance _IMotor Vehicle Accident L_lexpunction Llgnforce Foreign Df\doplionﬁ\duptinn with
[ I andlord/Tenant Egcmises udgment Nisi Tudgment Termination !
on-Competition Product Liability on-Disclosure abeas Corpus Ch:lld lfrotectlon
artnership sbestos/Silica [Iseizure/Forfeiture 5 ame Change Child Support
Other Contract: ther Product Liability Writ of Habeas Corpus— Protective Order DCustody or Visitation
| List Product; Pre-indictment CIremoval of Disabilities iestational Parenting
OPTION B! CK OTHER & ENTER J-LETTER e, ther: of Minority irandparent Access
BUIT TYPE FOR CLERK TO USE WHEN Clother Tnjury or Damage: Uother: Parcniage/Paternity
DOGKETING ‘ermination of Parental
Employment Other Civil Rights '
Clpiscrimination Cladministrative Appeal DLa\vyer Discipline Clothes Parent-Child:
Clretatintion ntitrust/Unfair Perpetuate Testimony
Termination Competition Csecurities/Stock
orkers’ Compensation ode Violations ortious Interference
ther Employment; Foreign Judgment ther:
Dfnk_:ik_:ctual Property . ]
Tax Probate & Mental Health -
[irax Appraisal Probate/Wills/Intestate Administration DGuu.ldinnahip—Adllll
ax Delinquency Clbependent Administration suardianship—Minor
ther Tax [ndependent Administration ental Health
ther Estate Proceedings ther: -
3. Indicate proceduve or remed licable (may select more than 1): - Tyt
ppeal from Municipal or Justice Court IDeclayatory Judgment Prejudgment Remedy =
CArbitration-related ClGarnishment
ttachment D[nl!:ml;m[ur :]Bg_my_u
O Cicense LlSequesteation
I:lgc. tiorari ClMandamus Hemporary Restraining Order/Injunetion |
| Ds:!ﬂ&& %ﬁéﬁi | Dl’u}:l-i'udh-munl. (ruenover i

OPTION ¢ SECTION 3 PROCEDURES/REMEDIES IN LD MAY BE USED AS CASE OR SUIT TYPES. YOU MAY SPECIFY THAT ONE OF THESE PROCEDURES/REMEDIES BE USED AS A SUIT TYPE BY CHECKING [T AND
LEAVING THE CASE TYPE IN SEGTION 2 BLANK, SELECTING A CASE TYPE IN SECTION 2 OVERRIDES ANY SELECTION IN SECTION 3.
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Additional Defendants:

Buffington Land Group, Ltd.
United Development Funding IV
Thomas Buffington

Patrick Starley
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